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Many local governments have passed ordinances that ban the advertising of liquor and/or tobacco products on
billboards. The state and federal governments have also passed taxes on these products that are not applied to other
legal products. The purpose of this study is to examine the First and Fifth Amendment implications of such laws and
taxes for freedom of expression. This study begins by examining the history of billboard bans and the case law
surrounding them. Second, it demonstrates that the recent unanimous decisions in the 44 Liquormart and New
Orleans Broadcast cases, if applied consistently, would overturn many restrictions on billboards. Third, the study
turns to the Fifth Amendment issue of "unjust taking" to argue that certain tax mechanisms, particularly those aimed
at advertising of legal products, are unconstitutional and often chill speech.

T H E  U N C O N S T I T U T I O N A L  N A T U R E  O F  P R O D U C T - S P E C I F I C  B A N S  A N D  T A X E S :  T H E  C A S E

O F  B I L L B O A R D  A D V E R T I S I N G

In 1997 and 1998, a spate of major municipalities passed bans on the advertising of alcohol and/or tobacco products
on billboards; they include New York,  Chicago, San Francisco, Los Angeles, San Diego, Oakland,  Baltimore, Las
Vegas, Denver, Milwaukee, Detroit, Cincinnati and Cleveland. Furthermore, the agreement reached between the states
attorneys general and the tobacco industry also calls for the elimination of advertising on billboards.  The banning
of advertising on a product-specific basis raises important constitutional questions particularly with regard to time,
place and manner, and content restrictions. The state and federal governments have considered and in some cases
adopted tax measures that apply to these legal products but not to others.

This study examines whether federal, state and local attempts to restrict rights of producers of certain products
through the use of billboard bans and taxation mechanisms are insidious and constitutionally flawed. This study
begins by examining the history of billboard bans and the case law surrounding them. Second, it demonstrates that
the recent unanimous decisions in the 44 Liquormart and New Orleans Broadcast cases, if applied consistently,
would overturn many restrictions on billboards. Such a result occurred in June of 2001 when the Supreme Court
overturned a ban tobacco advertising imposed by Massachusetts. In Lorillard v. Reilly the Supreme Court ruled that
cigarette advertisers have a right to use billboards and that they can not be precluded in the name of avoiding
exposure of the product to children. Third, the study turns to the Fifth Amendment issue of "unjust taking" to argue
that certain tax mechanisms, particularly those aimed at advertising of certain legal products, are unconstitutional
and often chill speech.

B A C K G R O U N D

Historically, municipal, county and state governments have been allowed to ban billboards under only two rationales:
First, they must be a public nuisance that is subject to time, place and manner restrictions that advance the public
health, safety, peace, comfort or convenience. Second, they carry commercial speech which may be restricted in any
ways that commercial speech is restricted in other media. Historically, land-use restrictions that are content neutral
and advance the goals of a community have been upheld by the courts. In 1911, for example, the courts allowed a
restriction on billboards because they provided hiding places for criminals.  In 1926 the Supreme Court's second
major foray into this area came in a related case, Village of Euclid v. Ambler Realty Co.  The Court upheld a zoning
ordinance based on the city's policing power to serve the general welfare of its citizens.

In ensuing cases, the courts struck down restrictions on billboards on purely aesthetic grounds, understanding that
beauty is in the eye of the beholder and therefore, an arbitrary standard.  In Berman v. Parker in 1954, however, the
Supreme Court did recognize the public's interest in beautifying certain areas in the name of "spiritual as well as
physical" factors.  Since that time, the Supreme Court has linked aesthetic qualities to economic prosperity, arguing,
for example, that tourism is affected by aesthetic attributes and therefore control through zoning laws is legal as long
as they are content neutral. That is to say, all billboards must be banned, not just those carrying certain messages
unless those messages are unprotected by the First Amendment for other reasons.

This issue was reinforced in Metromedia v. City of San Diego, wherein a plurality of justices held that the ordinance
of the City of San Diego was unconstitutional because it exempted twelve kinds of billboards from its prohibition on
outdoor advertising. San Diego sought to allow companies to advertise on-site as a means of informing consumers and
soliciting business, but not off-site on billboards. Justice White, writing for the plurality, held that messages of
billboards could not be the grounds for prohibition unless the ban could be justified on other First Amendment
grounds, for example, that it was obscene: "Insofar as the city tolerates billboards at all, it cannot choose to limit their
content to commercial messages; the city may not conclude that the communication of commercial information
concerning goods and services connected with a particular site is of greater value than the communication of
noncommercial messages."
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The Court has been less clear on the second rationale for billboard bans: that commercial speech can be restricted. In
1942 the Supreme Court opened a can of worms when it ruled in Valentine v. Chrestensen that advocating
"commercial transactions" did not enjoy the same First Amendment protection as other forms of speech. The decision,
which overturned a century and half of tradition, was significantly eroded beginning in 1975. The resurrection of
commercial speech began with the Bolger case, continued in Virginia Pharmacy, and culminated in the four part test
provided in Central Hudson Gas. First, to be entitled to protection, statements "must concern lawful activity and not
be misleading." The next three parts articulate standards for determining the degree of regulation permissible:
"whether the asserted governmental interest is substantial," "whether the regulation directly advances the
governmental interest asserted," and "whether it is not more extensive than is necessary to serve that interest," that is
to say, the regulation must be "the least restrictive means" to achieve the end.  Below, the test will be applied to the
question of banning billboard advertising since theCentral Hudson test was recently and vigorously re-asserted by the
Supreme Court in its unanimous 44 Liquormart and New Orleans Broadcast decisions, and its Lorillard v Reilly
decision of 2001. However, before we examine that application, it is important to determine how the Court made its
way to the 44 Liquormart decision of 1996.

R E C E N T  C A S E S  L E A D I N G  T O  4 4  L I Q U O R M A R T

In April of 1993 the Supreme Court ruled 8-1 in Endenfield v. Fane that accountants have a constitutional right to
convey "truthful, non-deceptive information" about their services.  That they may do this on letterhead and
business cards has direct application to advertising on billboards because the case argues that it is a fundamental right
to advertise a legal product regardless of venue.

A month earlier, the Court held 6-3 in City of Cincinnati v. Discovery Network (1993) that cities may not restrict the
space available for commercial papers if they allow newspaper stands for regular newspapers. This is an important
time, place, and manner decision that could easily be extended to billboards.  The most important principle is that
distinction in time, place, and manner cannot be made on the basis of content unless that content is illegal, obscene,
fighting words, or a clear and present danger. Writing for the majority, Justice Stevens surmised:

In our view, the city's argument attaches more importance to the distinction between commercial and
non-commercial speech than our cases warrant and seriously underestimates the value of commercial
speech…. In sum, the city's news rack policy is neither content-neutral nor … 'narrowly tailored.' Thus,
regardless of whether or not it leaves open ample alternative channels of communication, it cannot be
justified as a legitimate time, place, or manner restriction on protected speech.

Thus, by implication, using this precedent one could argue that billboards carrying commercial messages about legal
products may not be banned on a product-specific basis.

4 4  L I Q U O R M A R T

In 1996 44 Liquormart v. Rhode Island directly addressed a state's attempt to ban the advertising of beer, wine, and
liquor prices. Writing for the unanimous Court, Justice Stevens ruled that "[a] complete ban on truthful non-
misleading commercial speech" is unconstitutional. The decision took direct aim at other court decisions by arguing
that there is "no vice exception" such as alcohol or gambling to the First Amendment's protections.  Justice Stevens
put it this way:

The First Amendment directs us to be especially skeptical of regulations that seek to keep people in the
dark for what government perceives to be their own good…. [T]he scope of any 'vice' exception to the
protection afforded by the First Amendment would be difficult, if not impossible, to define. Almost any
product that poses some threat to public health or public morals might reasonably be characterized by a
state legislature as relating to 'vice activity.'… [A] 'vice' label that is unaccompanied by a corresponding
prohibition against the commercial behavior at issue fails to provide principled justification for the
regulation of commercial speech about that activity.

The decision struck down a Rhode Island statute and similar regulations in ten other states. Furthermore, to those
who cite the infamous Posadas decision of 1985, Stevens wrote:

[O]n reflection, we are now persuaded that … Posadas clearly erred in concluding that it was 'up to the
legislature' to chose suppression over a less speech-restrictive policy. The Posadas majority's conclusion
can not be reconciled with the unbroken line of prior cases striking down similarly broad regulations on
truthful, non-misleading advertising when non-speech-related alternatives were available…. [W]e reject
the assumption that words are necessarily less vital to freedom than actions, or that logic somehow
proves that the power to prohibit an activity is necessarily 'greater' than the power to suppress speech
about it.

Thus, 44 Liquormart not only revived theCentral Hudson test, it sent a strong warning that lawmaking bodies were
not free to impose their values on the purchase of such legal products and services as liquor and gambling. The Rhode
Island restriction was unconstitutional because "alternative forms of regulation that would not involve any restriction
on speech" were available.

However, the issue was not entirely laid to rest because the Supreme Court in May of 1997—a year after 44
Liquormart—let stand a lower court decision which allowed the City of Baltimore to ban alcohol and tobacco
billboard advertising where it might be viewed by minors. Furthermore, the Court said that Federal Cigarette Labeling
and Advertising Act did not preempt a city ordinance which limited the location of billboards based on their
content.  In these two cases of April 28, 1997, Anheuser-Busch, Inc. v. Mayor and City Council and Penn
Advertising of Baltimore, Inc. v. Mayor and City Council, the City argued that advertising increases consumption
and the restriction was narrowly tailored to advance a compelling interest, contentions clearly rejected in 44
Liquormart.

The ruling was not only surprising because of 44 Liquormart but because it is contrary to several other precedents.
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For example, an ordinance allowing outdoor signs for the Olympics in non-industrial areas of Atlanta where no other
signs were allowed was struck down because it was a content based rule.  A Minnesota ordinance prohibiting "point
of sale" advertising of tobacco products was struck down because the Court believed it was preempted by the Federal
Cigarette Labeling and Advertising Act.  In the case, the court mirrored a Second Circuit decision of 1994, Vango
Media v. City of New York  which said that state law much give way to federal law on the issue of health
statements regarding cigarettes. A separate rationale arouse in Boston when even the policy of the transportation
authority not to allow ads in their subway and trolley cars which contain sexually explicit or patently offensive
language to convey substantive messages was deemed not content neutral and, therefore, unconstitutional.  The
transportation authority had refused to run condom ads which used words it found to be obscene. The courts,
however, found that the ads had significant redeeming social value and that restricting their use to certain areas was a
violation of the First Amendment. Furthermore, the trolleys and subways of Boston, by allowing advertising on many
different subjects, had in effect become a "public forum" for policy debate. Therefore, the fact that some sexual
language and innuendo would offend passengers was not enough of a justification to ban the ads.  Specifically with
regard to a billboard ordinance banning advertising of tobacco and alcohol products in Chicago, Senior U.S. District
Judge Milton I. Shadur ruled on July 29, 1998 that such ordinances are unconstitutional. Preferring the Vango
precedent to the Penn Advertising precedent, he said the ordinance "proves to be built on quicksand."

Taken together these lower court rulings flowing from 44 Liquormart certainly would seem to bode well for any one
wishing to advertise any legal product on a billboard, particularly where the billboard had existed for a period of time
and had carried diverse messages. The Supreme Court unanimously re-affirmed that position in 1999 in Greater New
Orleans Broadcast Assn. v. United States. In this case, the Court said that broadcasters could advertise gambling if
gambling was legal in the state where they operated. The ruling struck down a ban on broadcast advertising of
gambling and gaming that had been in effect since 1934. Again writing for the Court, Justice Stevens argued that if the
product is legal, "the speaker and the audience, not the government, should be left to assess the value of accurate and
non-misleading information" about it.

The exception is the Penn Advertising case. Many legal observers believe the Court refused to intervene in the Penn
Advertising cases because they are waiting for a contrary ruling to bubble up in another circuit. Then the two cases
will be heard together and a framework for interpreting 44 Liquormart will be provided. To demonstrate what such a
framework might look like, this study takes the case of banning the advertising of alcohol products on billboards
and applies the recently re-asserted precedent ofCentral Hudson to this case using 44 Liquormart and New Orleans
Broadcast as guides since they were unanimous rulings.

1. Is the advertising in question misleading or concerned with an illegal product? This threshold requirement
holds that the advertising in question must be legal and not misleading in order to qualify for protection under
the next three parts of the test. For example, since alcohol beverages are legal products and their advertising is
not misleading, proposed billboard bans of advertising of alcohol must pass the next three parts of theCentral
Hudson test as refined in 44 Liquormart.

2. Is the government interest substantial? Of course, the government has a substantial interest in reducing alcohol
abuse and its related problems. There are programs at all levels aimed at solving the problem; statistics
indicate that progress has been made on many fronts. However, in the case of billboard bans, state and local
governments have argued that billboards carrying advertising for alcohol beverages should be banned where
children are likely to see them. That rationale was upheld in the Fourth Circuit's final decision in Anheuser-
Busch, Inc. v. Schmoke. The majority ruled that while the ban in Baltimore "may also reduce the opportunities
for adults to receive the information, we recognize that there were numerous other means of advertising to
adults that did not subject children to 'involuntary and unavoidable solicitation [while] walking to school or
playing in the neighborhood."  This opinion, however, violated the standards of 44 Liquormart because it
was not based on any statistical evidence and ignores evidence that could be used to counter it. For example,
the National Institute for Drug Abuse reports that "the percentage of youth who reported they had ever used
alcohol dropped dramatically from 1979 to 1990;" for those aged 12 to 17 there has been a steady drop since
1979; for those aged 18 to 25 there has been a steady drop since 1982.  Researchers at the University of
Michigan reported in their 19th annual report that while drug use was up among high school students, alcohol
use was down.  This is a particularly important finding since drugs are not advertised and alcohol products
are.

While theCentral Hudson test only scrutinizes what the government argues is its "compelling interest," it might
be argued that counter-balancing interests should be taken into account by the courts. For example, in this
case, there is a second interest involved in this question: the interest of the consumer. Many studies have found
that moderate alcohol consumption is associated with an overall reduction in the risk of coronary heart
diseases. R. D. More and T.A. Pearson, for example, reached that conclusion in Medicine in 1986 after
reviewing 165 studies over 50 years.  A study of over 30,000 people by insurance companies concluded that
having one or two drinks a day was healthier than abstinence. Surely, insurance companies would want their
clients to live the healthiest live possible. Said Time on February 17, 1997, "One or two drinks a day seem to cut
by one-third the risk of developing clogged arteries in the legs—a painful, sometimes dangerous condition that
tends to afflict the elderly. Alcohol probably helps the legs the same way it helps the heart—by raising good
HDL cholesterol."  The most recent study was published in The Archives of Internal Medicine. It examined
14,125 males between 40 and 84. Compared with non-drinkers, men who drank daily had 44 percent low
chance of having high cholesterol, heart attacks or strokes.

Furthermore, beers with a lower calorie count, "light beers," may help with weight loss; weight reduction helps
prevent heart disease, high blood pressure, and other killers. It would have been impossible for those products
and their healthful effects to have broken into the consumers' awareness, let alone to win a share of the
marketplace, without advertising including advertising on billboards. In fact the State of California recently
passed a law which allows wineries to advertise on their labels the healthful benefits of wine.
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3. Does the banning of billboard advertising directly advance the asserted government interest? We know that
minors do not have the same level of First Amendment protection as adults and that the sale of alcohol to
minors is illegal. Thus, government restrictions aimed exclusively at limiting exposure of minors to alcohol
advertising may well constitute a legitimate time, place and manner restriction. However, the government may
not reduce adults to the status of children by regulating expression directed primarily at adults on the grounds
that minors may be exposed to it.  In overturning the Communication Decency Act in 1997, the Supreme
Court said that the government's interest in protecting children from harmful materials "does not justify an
unnecessary broad suppression of speech directed to adults…. [T]he government may not reduce the adult
population to only what is fit for children."  If the government may not use this rationale to prohibit
obscenity from the internet, it is very unlikely that this rationale could apply to advertising beer on billboards.

Furthermore, in terms of 44 Liquormart, advocates of billboard bans have the burden of proving that banning
of advertising will lead to a significant reduction in alcohol abuse. In the case of the Baltimore ban, the city was
under the obligation to show that a reduction in billboard advertising near schools and playgrounds would
reduce alcohol consumption. No such evidence was presented.

The fact of the matter is that the hard evidence says that this legislation will not materially and directly
advance its goals. For example, the Department of Health and Human Services found that "research has yet to
document a strong relationship between alcohol advertising and alcohol consumption."  The Federal Trade
Commission concurred that there is "no reliable basis on which to conclude that alcohol advertising
significantly affects alcohol abuse."  While advertising expenditures indexed to 1971 have increased more
than 100%, per capita consumption has remained at basically the same level.  A Senate investigation and the
Assistant Director of the Social Science Institute at Washington University, among others, came to the same
conclusion.  Perhaps the most damning evidence on this point came from Hubert H. Humphrey, 3d, the
Attorney General of Minnesota. Humphrey was one of the original Attorneys General to seek compensation
from tobacco companies for state costs. But once the states reached an agreement with the tobacco companies,
Humphrey wrote, "[J]udging from the experience of those countries where all advertising is banned but teen-
agers still light up in droves, limits on advertising may not make much difference."

Advertising leads to shifts in the choices of those already in the market;  it does not increase the market size
nor can it be shown to have an impact on teenagers. In the majority opinion in 44 Liquormart in May of 1996,
Justice Stevens embraced this line of argument by referring to this evidence and then applying it to the State of
Rhode Island:

Another study indicated that Rhode Island ranks in the upper 30% of States in per capita
consumption of alcoholic beverages; alcohol consumption is lower in other States that allow price
advertising…. Rhode Island's off-premises liquor advertising ban has no significant impact on
levels of alcohol consumption in Rhode Island.

Thus, billboard bans of alcohol advertising currently fail the third part of the Central Hudson Gas test; banning
advertising is not the way to reduce alcohol abuse because no correlation has been demonstrated between
advertising and the abuse. In fact, in Oklahoma Broadcasters Ass'n v. Crisp, a federal court invalidated a state
ban on liquor advertising as "irrational," and therefore impermissible because the evidence did not establish
that the ban would have any effect on overall levels of alcohol consumption.  The government interest is
"directly and materially" advanced by requiring the wearing of seat belts in all cars in all states, by enforcing
drunk driving laws, by making it illegal to sell alcohol to minors, and by educational programs in schools and in
the community. In fact, such slogans as "know when to say when" and "designate a driver" may have done
more to advance the government's interest on this issue than banning commercial speech on billboards.

4. Is this legislation narrowly tailored to provide a reasonable fit between the legislation and the asserted
government interest? Is there a match between its goal and its method?

In the case of alcohol advertising, it can be argued that the legislation goes after the wrong target and is too
"extensive" to meet this prong of theCentral Hudson test. It affects advertising that goes to a wide audience in
an effort to affect a small segment of that audience. Cities cannot pass a law that says all dogs must be killed to
make sure that dangerous pit bulls are eliminated from society. The law must be tailored to meet only its goal,
particularly in this case in which a second consumer interest can be argued.

Central Hudson says that commercial speech can only be restricted if the product or service is illegal or makes
false claims, or if there is a substantial government interest which is advanced "directly and materially" by the
least restrictive means available. In the case of alcohol, abuse may be better controlled by labeling cans and
bottles, by enforcing drunk driving laws, and by instituting educational programs.  Since these products are
legal and beneficial, it may be unconstitutional to restrict their advertising for the vast bulk of society that uses
the product in a responsible way, especially when no correlation has been established between banning
advertising and reduced intake of alcohol.  Thus, targeting billboards on a product-specific basis violates the
Constitution and does not serve the public interest. And that is precisely what the Supreme Court ruled in its
Lorillard v. Reilly decision of 2001.

U N J U S T  T A K I N G

This study demonstrates that court precedent has significantly narrowed the ways by which billboards can be
restricted. While local governments can ban all billboards for aesthetic reasons that are clearly correlated to economic
income and safety, they can not ban them on a product-specific basis. To put it simply, where billboards are allowed,
so is all legal and non-misleading commercial speech. For this reason, foes of alcohol and tobacco advertising have
turned to other methods to "chill" this type of commercial speech.  These methods include direct taxes on a
product-specific basis, and the disallowance of advertising deductions for certain products. The problem, as Daniel
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Webster made clear in McCulloch v. Maryland (1819), is that "An unlimited power to tax involves, necessarily, a
power to destroy because there is a limit beyond which no institution and no property can bear taxation."

The Fifth Amendment prohibits taking of property "without just compensation." The government must compensate
those from whom it takes. Thus, some billboard advocates argue that restrictions on billboard advertising constitute
an unjust taking. Earlier we examined cases in which it was determined that when a city regulates private property
within its bounds of policing power, no compensation is necessary. Thus, the crucial question is what is within the
legitimate policing power of a local government.

The problem began in 1922 in Pennsylvania Coal Co. v. Mahon  when the Supreme Court left open what
constitutes going "too far" in determining local bounds on policing power. Since that time various theories have been
used to justify "taking." For example, if the benefit to the community outweighs the harm of a loss, then the courts
must decide if the owner is entitled to compensation. For years confusion reigned with many cases being decided on
an individual basis highly dependent on the theory of the justices involved. The clearest case may be Armstrong v.
United States (364 U.S. 40, 1960) which ruled that ship builders could recover just compensation for the value of
uncompleted boat hulls and building materials conveyed to the United States. This decision relied the fundamental
principles of fairness and justice that mandate that no one person shall be made to bear the entire burden when
everyone receives a benefit.

In 1978 the Court tried to remedy the situation in Penn Central Transportation Co. v. New York City  wherein the
City had designated Grand Central Station a landmark and prohibited Penn Central from building in the airspace
above it. Writing for the majority, Justice Brennan ruled for the City using a complex balancing test that included 1)
how permanent the regulation is or has been, 2) whether the regulation advances a state's interest, 3) whether the
regulation prevents a harm, 4) whether the economic impact of the regulation is negative, and 5) whether the
regulation is equitable and just. In a subsequent case, the courts recognized that "takings" occur when the government
requires uses of property different from the expectations of property owners or which substantially diminish their
value.  Two significant and very similar cases now guide the thinking of the courts in this matter. First, Nollan v.
California Coastal Commission in 1987 established once and for all that "land use regulation does not effect a taking if
it 'substantially advance[s] legitimate state interests.'"  That doctrine was refined in Lucas v. South Carolina
Coastal Commission in 1992,  which ruled that depriving an owner of all economically beneficial use of his property
is an unjust taking. Fearing that Nollan might give the states too free a hand, the Court in the Lucas case established
three kinds of public interests that qualify as legitimate. First, the state may have a constitutional interest that
outweighs the rights of the private property owner.  Second, immediate peril or emergency may justify state or
federal actions.  Third, the state may move to rectify a situation wherein assets have become frozen.

What was the case at bar in Lucas? After Lucas purchased of piece of property, the South Carolina legislature enacted
a beachfront control act which effectively destroyed its value by prohibiting construction. Despite South Carolina's
claim that building was disruptive to a sensitive environmental area, the Supreme Court, with Justice Scalia writing
the majority decision, sided with the property owner. Despite the fact that environmental concerns were apparent, the
deprivation of economic reward had to be compensated.

The impact of the Lucas case on billboards has not yet been set in precedent. If the standard is followed, when a city
enacts a law abolishing billboards, thus depriving their owners of all economic benefit, that might constitute an unjust
taking unless the city could prove that the interest it was advancing fell into one of the categories established by the
Lucas case.

T H E  T A X I N G  P R O B L E M

A second means of eliminating advertising of specific products has been developed in certain legislative circles. It
involves removing advertising expenses from tax deduction lists or raising the taxes on certain products. In Simon &
Schuster v. Members of the New York State Crime Victims Board (1991), the Court made clear that a "statute is
presumptively inconsistent with the First Amendment if it imposes a financial burden on speakers because of the
content of their speech."  The law at bar, aimed at preventing felons from making a profit by selling their stories,
was ruled overly inclusive since it applied to works on any subject provided that they express the author's thoughts or
recollections about his/her crime however tangentially or incidentally. The Court re-affirmed this position in R.A.V. v.
St. Paul (1992) which said a law is "facially unconstitutional if it prohibits otherwise permitted speech solely on the
basis of the subject the speech addresses."

In Minneapolis Star & Tribune v. Minnesota Comm'r of Revenue (1983), the Court overturned a law that imposed
differential tax consequences on speech based on its content. In fact, the decision held that states could not single out
media for taxation nor discriminate among media by imposing taxes.  Justice Sandra Day O'Connor wrote the
majority opinion:

A power to tax differentially, as opposed to a power to tax generally, gives a government a powerful
weapon against the taxpayer selected. When the State imposes a generally applicable tax, there is little
cause for concern. We need not fear a government will destroy a selected group of taxpayers by
burdensome taxation if it must impose the same burden on the rest of its constituency…. When the State
singles out the press, though, the political constraints that prevent a legislature from passing crippling
taxes of general applicability are weakened, and the threat of burdensome taxes becomes acute.

This ruling may protect such media as billboards since singling them out would violate the standard. As Justice
O'Connor wrote, "[Minnesota] has created a special tax that applies only to certain publications protected by the First
Amendment. [It] is facially discriminatory…"  Later she spoke directly to the issue under study here:

A second reason to avoid the proposed rule is that courts as institutions are poorly equipped to evaluate
with precision the relative burdens of various methods of taxation. The complexities of factual economic
proof always present a certain potential for error, and courts have little familiarity with the process of
evaluating the relative economic burdens of taxes. In sum, the possibility of error inherent in the proposed
rule poses too great a threat to concerns at the heart of the First Amendment, and we cannot tolerate that
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possibility.

In Arkansas Writers Project v. Ragland (1987), the Court ruled that a general state tax that exempted newspapers
and religious, professional, trade, and sports magazines was prejudicial.  A publisher claimed that subjecting the
publisher's magazine to a state sales tax, while exempting newspapers and other magazines, violated the First and
Fourteenth Amendments. The Court ruled that "[O]fficial scrutiny of the content of publications as the basis for
imposing a tax is entirely incompatible with the First Amendment's guarantee of freedom of the press."  This ruling
was particularly clear about selective taxation of various media; even if the state is not attempting to censor a medium,
even if its intentions are well meaning, it may not discriminate in this way.  This decision protects such media as
billboards from tax discrimination by state and local governments.

In 1991 the Court reinforced its position from a different direction when in Leathers v. Medlock  when it upheld a
general state tax that exempted certain media. In other words, states and localities may not single out certain media
for special taxes, but they may exempt certain media from general taxes. In either case, billboard advertising could
not be singled out to be taxed.

C O N C L U S I O N

Targeting on a product-specific basis violates this standard as does taxing advertisers of specific products. Justice
Stevens in the 44 Liquormart decision demonstrated an astute knowledge of history and American tradition when he
wrote:

Advertising has been part of our culture throughout our history. Even in colonial days, the public relied
on 'commercial speech' for vital information about the market. Early newspapers displayed
advertisements for good and services on their front pages, and town criers called out prices in public
squares. Indeed, commercial messages played such a central role in public life prior to the Founding that
Benjamin Franklin authored his early defense of free press in support of his decision to print, of all things,
an advertisement for voyages to Barbados.

Legislators and local officials who seek product-specific advertising bans ought to ponder the tradition that Justice
Stevens found so persuasive. They need also to understand the Court precedent established here. If a city allows
billboard advertising at all, it must allow advertising of all legal products. If may not ban advertising copy for
billboards, or any other media, on a product-specific basis, nor may it apply taxes in a prejudicial way in order to
accomplish even the most noble ends.

E N D N O T E S

This article is an update of a paper first presented at the National Communication Association's Annual Meeting in
1998.
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